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ECONOMY, ENERGY AND FAIR WORK COMMITTEE

 
AGENDA

 
1st Meeting, 2019 (Session 5)

 
Tuesday 8 January 2019

 
The Committee will meet at 9.45 am in the David Livingstone Room (CR6).
 
1. Decision on taking business in private: The Committee will decide whether to

take items 5, 6, 7 and 8 in private.
 
2. Budget Scrutiny 2019-20: The  Committee  will  take  evidence  on  the  Scottish

Government's Budget 2019-20 from—
 

Derek Mackay, Cabinet Secretary for Finance, Economy and Fair Work,
Jamie Hepburn, Minister for Business, Fair Work and Skills, Oonagh Gil,
Deputy Director, Enterprise and Cities, and Gavin Gray, Deputy Director,
Employability, Scottish Government.
 

3. Enterprise and Skills Strategic Board: The  Committee  will  take  evidence
from—

 
Nora  Senior,  Chair,  Enterprise  and  Skills  Strategic  Board,  and  Stephen
Boyle,  Head  of  the  Strategic  Board’s  Analytical  Unit.,  Scottish
Government.
 

4. European Union (Withdrawal) Act 2018: The  Committee  will  consider  a
proposal  by  the  Scottish  Government  to  consent  to  the  UK  Government
legislating  using  the  powers  under  the  Act  in  relation  to  the  following  UK
statutory instrument proposal—

 
European Union Structural and Investment Funds (EU Exit) Regulations
2018
 

5. Construction  and  Scotland’s  Economy:  The Committee will consider its
approach to engagement for the inquiry.

 
6. Budget Scrutiny 2019-20: The Committee will consider the evidence heard at

today's meeting.
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7. Common Financial Tool (Scotland) Regulations 2018 [draft]: The

Committee will consider a response from the Minister for Business, Fair Work
and Skills.

 
8. Enterprise and Skills Strategic Board: The Committee will consider the

evidence heard at today's meeting.
 
 

Alison Walker
Clerk to the Economy, Energy and Fair Work Committee

Room T3.40 The Scottish Parliament Edinburgh
Tel: 0131 348 5207

Email: Alison.Walker@parliament.scot



EEFW/S5/19/1/A

The papers for this meeting are as follows—
 
Agenda Item 2  

PRIVATE PAPER EEFW/S5/19/1/1 (P)

Agenda Item 3  

PRIVATE PAPER EEFW/S5/19/1/2 (P)

Agenda Item 4  

European Union (Withdrawal) Act 2018 EEFW/S5/19/1/3

Agenda Item 5  

PRIVATE PAPER EEFW/S5/19/1/4 (P)

Agenda Item 7  

PRIVATE PAPER EEFW/S5/19/1/5 (P)
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Economy, Energy and Fair Work Committee 

EU (Withdrawal) Act 2018 

Consideration of UK statutory instrument proposals 

1. The UK and Scottish Governments have agreed that it is appropriate that 
some Brexit issues within the devolved competence of the Scottish Parliament 
are dealt with by statutory instruments (SIs) laid at Westminster. A process 
has been developed to allow Scottish Ministers to ask for approval from the 
Scottish Parliament for their consent to such an approach. The approval 
process is set out in a protocol designed to aid parliamentary scrutiny. 
 

2. The Economy, Energy and Fair Work Committee is being asked to scrutinise 
the proposal for the European Union Structural and Investment Funds (EU 
Exit) Regulations 2018 under this process. The notification is attached at the 
Annexe. 
 

3. Note that the text of the SIs is not available. The Committee is being asked to 
consider consent on the basis of a proposal to legislate rather than the 
legislation itself. 
 

4. To summarise very broadly, the process allows the Scottish Government to 
allocate proposals for statutory instruments to one of three categories, based 
on their likely policy implications. The categories are: 

 Category A – for technical SIs, or proposals with minimum policy choice or 
only one obvious policy solution.  

 Category B – for proposals with more significant policy implications – for 
example, with financial or criminal law implications.  

 Category C – for proposals where it is expected that the Scottish Parliament 
will want to see the actual text of the SI (so a procedure for joint consideration 
with the UK Parliament would be instigated). 

5. The Scottish Government has indicated that this proposal falls under category 
A. 

The European Union Structural and Investment Funds (EU Exit) Regulations 
2018 

6. The notification relates to arrangements for the Regulations for Structural 
Funds – the rules governing the funds and which give powers to the Secretary 
of State or a devolved authority to ensure the operability of eligible projects. 

7. In the event of a No Deal withdrawal of the UK, these regulations will no 
longer be operable and the programme would be administered domestically.  
Funding would come from the Treasury Guarantee – a commitment that all 
funding already committed for projects before the UK leaves the EU will be 
honoured. 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf


EEFW/S5/19/1/3 

2 

8. See the attached Annexe for the letter from the Minister for Trade, Investment 
and Innovation, along with details of the notification and also answers from 
Scottish Government to questions raised by the Committee in writing.  

9. The categorisation of A is justified by the Scottish Government on the basis 
what is proposed “does not involve any changes in policy and seeks to ensure 
that funding from the HM Treasury Guarantee can be delivered”. 

Timescales 

10. Under the protocol, the Scottish Parliament will normally have a maximum of 
28 days – excluding the Christmas recess period – in which to consider the 
notification. On that basis, the Committee would have been due to respond to 
the Scottish Government by 25 January. However, it is understood that a 
negative statutory instrument will be laid for sifting in the UK Parliament with a 
proposed date of the 17 January 2019. 

Reporting 

11. The lead Committee is under no obligation to use the full 28-day period 
outlined above, and can simply to write to the Scottish Government at an early 
stage to confirm that it is content with the Scottish Ministers’ proposal to 
consent to the proposals being included in a UK SI.  

12. Alternatively, the Committee can produce a report. Details of matters that 
could be covered in any report and the process following a report are set out 
in the protocol. 

13. The Committee is invited to consider the notification set out in the 
Annexe and to decide whether it is content for these issues to be dealt 
with by statutory instrument laid at Westminster.  

14. If the Committee is content, the Convener will write to the Minister to 
notify him of the Committee’s decision. 

  

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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ANNEXE 
 

10 December 2018 

Dear Gordon, 

I am writing in relation to the protocol on obtaining the approval of the Scottish 

Parliament to the exercise of powers by UK Ministers under the European Union 

(Withdrawal) Act 2018 in relation to proposals within the legislative competence of 

the Scottish Parliament.  

As you know, the Cabinet Secretary for Government Business and Constitutional 

Relations, Michael Russell MSP, wrote to the Conveners of the Finance & 

Constitution and Delegated Powers and Legislative Reform Committees on 11 

September setting out the Scottish Government’s views on EU withdrawal. That 

letter also said that we must respond to the UK Government’s preparations for a No 

Deal scenario as best we can, despite the inevitable widespread damage and 

disruption that would cause. It is our unwelcome responsibility to ensure that 

devolved law continues to function on and after EU withdrawal.  

I attach a notification which sets out the details of the SI which the UK Government 

propose to make and the reasons why I am content that Scottish devolved matters 

are to be included in these SI. Please note, we are yet to have sight of the final SI 

and they are not available in the public domain at this stage. We will, in accordance 

with the protocol, advise you when the final SI is laid and advise you as to whether 

the final SI is in keeping with the terms of this notification.  

I am copying this letter to the Convener of the Delegated Powers and Law Reform 

Committee.  

I look forward to hearing from you within 28 days from the date of this letter. Kind 

regards 

 

Ivan McKee MSP 

Minister for Trade, Investment and Innovation 
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 

Name of the SI 

The European Union Structural and Investment Funds (EU Exit) Regulations 2018 

A brief explanation of law that the proposals amend 

The Regulations for ERDF, ESF and ETC (collectively known as Structural Funds), 
are designed to reduce social and economic disparities in the EU and come under 
the family of European Structural and Investment Funds (ESI Funds), the main 
funding tools designed to deliver the EU’s Cohesion Policy. They set out the rules 
governing these funds and give powers to the Secretary of State or a Devolved 
Authority to ensure the operability of a project approved as eligible by the above 
regulations. 

In the event of a No Deal withdrawal of the United Kingdom from the EU, these 
regulations will no longer be operable in so far as they concern ERDF, ESF and 
ETC, which will instead be administered domestically, and funded by the HM 
Treasury Guarantee. These regulations would also not provide the powers 
necessary for Scottish Ministers to continue to fund cross-border ETC programmes 
from the guarantee. 

Therefore these regulations are being partially or fully revoked see Annex A. 

An explanation of why the change is considered necessary 

Should this change not be implemented in the event of No Deal the Scottish 
Government would not have the competence to deliver the HM Treasury Guarantee. 
We also need to ensure that new powers are created so that we can make payments 
under the HM Treasury Guarantee for ETC. 

Scottish Government categorisation of significance of proposals 

 Category A – does not involve any changes in policy and seeks to ensure that 
funding from the HM Treasury Guarantee can be delivered. 

Impact on devolved areas 

The SI will not change the rights and responsibilities of the Scottish Government to 
award and deliver funds that may meet the criteria for EU funding under the current 
EU Programme funding arrangements. 

This SI gives devolved authorities the power to make any payments needed to 
ensure that European Territorial Cooperation projects approved before exit date are 
able to continue. 

Summary of stakeholder engagement/consultation 

There has been no stakeholder engagement as this SI does not involve any changes 
in policy and seeks to ensure that funding already committed is delivered. 

It is unlikely to attract attention from external stakeholders and as such no 
engagement has been sought 

A note of other impact assessments, (if available) 

No other impact assessments available. 
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Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 

Scottish Ministers are proposing to consent to Scotland being included in this 
Statutory Instrument as this will enable the delivery of funds to Scottish organizations 
under the HM Treasury Guarantee in the event of a No Deal scenario. 

Intended laying date (if known) of instruments likely to arise 

A negative statutory instrument (“the SI”) will be laid for sifting in the UK parliament 
with a proposed date of the 17 January 2019. 

The UK Government has confirmed it will not formally lay the SI until it receives 
Scottish Ministers consent. 

Information about any time dependency associated with the proposal 

If the SI is not confirmed in sufficient time prior to date of exit the Scottish 
Government will not have the powers to make payments under the HM Treasury 
Guarantee. 

Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal? 

We shall continue to apply the current governance procedures at the point of exit. 

Any significant financial implications? 

This SI enables us to deliver the HM Treasury Guarantee to avoid the risk of any 
financial implications as a result of a No Deal scenario. 

 

Annex A 

NOTIFICATION TO THE SCOTTISH PARLIAMENT 

Summary of EU Law being repealed 

Partially repeal 

Regulation No. 1303/2013 laying down common provisions on the European 
Regional Development Fund (ERDF), the European Social Fund (ESF), the 
Cohesion Fund (CF), the European Agricultural Fund for Rural Development 
(EAFRD) and the European Maritime and Fisheries Fund 

(EMFF). We would only repeal sections related to the ERDF, its cross-border 
European Territorial Cooperation (ETC) instrument. ESF and the CF, and associated 
delegated and implementing legislation. 

Fully repeal 

The supplementary fund-specific regulations governing ETC (1299/2013), the 

Cohesion Fund (1300/2013), the European Regional Development Fund 
(1301/2014) and the European Social Fund (1302/2013 and 1304/2013) and 
associated delegated and implementing legislation. 
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Response of Scottish Government to questions raised by the Committee 

1. Can you provide more information on how the Treasury Guarantee will 
legally operate? 

At present, there is no separate legally binding agreement proposed to capture the 
Treasury Guarantee but it has been stated by HMT that legal responsibility for the 
guarantee will rest with them.  The details of this require further work. The Treasury 
Guarantee is supported by official level guidance on its operation which has been 
prepared by Treasury and provided to devolved administrations for comment.  It sets 
out the principles of the operation of the Guarantee, including that the money 
required to fund the guarantee will be set aside by HMT and drawn down by each 
devolved administration and UKG. The exact operating rules for the level of 
assurance required to allow that draw down continue to be developed between those 
who will draw the funding and Treasury. These rules deal with the assurance 
required to draw down the funds in line with rules on managing public money in each 
administration.   

2. Can you specify exactly what powers Scottish Ministers will receive 
under these Regulations? 

The [European Union Structural and Investment Funds] (EU Exit) Regulations 2018 
gives Scottish Ministers the power to give financial assistance to any person for the 
purposes of: 

(a) making contributions towards financial instruments where a body that implements 
a fund or funds or a body that implements a financial instrument has been provided 
with a funding agreement in respect of those financial instruments before exit day. 

(b)  ensuring the operability of an operation (whether or not commenced) which a 
monitoring committee approved as eligible for funding from the European Regional 
Development Fund under a cooperation programme before exit day 

(c)   ensuring the operability of an operation in respect of which an application for 
funding from the European Regional Development Fund under a cooperation 
programme was made to a managing authority before exit day 

3. How will these powers differ from the powers Scottish Ministers have to 
operate the current structural fund programmes in Scotland? 

Currently, Scottish Ministers operate the structural funds programmes as designated 
managing and certifying authorities under EU Regulation. This instrument repeals 
those regulations so far as they relate to the ERDF, ESF, ETC and Cohesion Fund 
programmes, and creates the necessary provisions to ensure that for ERDF and 
ESF projects  started  before  exit,  those  projects  can  operate under a domestic 
framework that mirrors pre-exit structures, allowing payments to  be  made  to  the  
relevant beneficiaries. The powers created by this SI will ensure that Scottish 
Ministers have the power to make payments to all ETC projects approved before exit 
date.  

4. What provision is being made for the scrutiny of the use of any new 
powers by the Scottish Parliament? 

The SI makes no explicit provision for scrutiny of these powers by the Scottish 
Parliament. 
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5. Will the new powers include any power for the Scottish Ministers to 
legislate? 

There is no provision for this within the SI as it relates to delivery of the 2014-20 
programmes in a no deal scenario and the powers are intended to be used for 
projects that are started before exit day.  The Structural Funds projects may then 
continue until no later than end-2023 in line with existing N+3 rules under EU law.  It 
is the stated intention of the UK to bring forward the UK Shared Prosperity Fund on 1 
January 2021 to ensure there is no gap in funding provision for structural funds. 
Continued participation in ETC is being explored as part of negotiations on the future 
relationship. The need for further legislation on the provision of the guarantee is seen 
as limited at this stage. 

6. The notification states that in the event of “no deal”, the ERDF, ESF and 
ETC will be administered domestically and funded by the HM Treasury 
Guarantee.  It goes on to state, in relation to ETC projects alone, that the SI 
gives devolved authorities the power to make any payments needed to ensure 
that ETC projects approved before exit date are able to continue. Does the 
same apply to ERDF and ESF projects? 

This is not provided for explicitly within the SI since the devolved authorities already 
have the powers to make grant payments for ERDF and ESF projects. 

7. Will this enable Scottish partners in ETC cross-border projects to 
continue to participate in those projects after Brexit?  Is there agreement with 
the EU for this to happen? 

The [European Union Structural and Investment Funds] (EU Exit) Regulations 2018 
alone is not sufficient to enable Scottish partners in ETC projects to continue these 
projects in the event of a no-deal scenario or for the UK to continue to take part in 
ETC programmes until the end of the current programming period (2020). This 
Regulation does, however, make some of the changes needed to deliver the HM 
Treasury Guarantee for ETC in the event of a no-deal scenario. It gives the 
Secretary of State or  a devolved authority the powers to give financial assistance  to 
any person necessary to deliver the HM  Treasury Guarantee for ETC.    

An agreement has not, to date, been reached between the EU and the UK which 
would allow the UK to continue to be part of ETC until the end of the current 
programming period in the event of a no deal scenario. The EU Commission’s 
Communication “Preparing for the withdrawal of the United Kingdom from the 
European Union on 30 March 2019: a Contingency Action Plan” stated that “the 
Commission is committed to ensuring the continuation of the current PEACE and 
INTERREG programmes between the border counties of Ireland and Northern 
Ireland” (this includes the Northern Ireland_Ireland_Scotland  ETC programme). 
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